BEFORE THE BOARD OF ENVI RONMVENTAL REVI EW
OF THE STATE OF MONTANA

NOTI CE OF ADOPTI ON AND
AMENDMENT

In the matter of the adoption )
of NEWRULE | and the )
amendnent of ARM 17. 30. 502, )
17.30.602, 17.30.607 through )
17.30. 611, 17.30.621 through ) (WATER QUALI TY)
17.30. 629, 17.30. 635, )
17.30. 641, 17.30. 645, )
17.30. 646, 17.30.702, )
17.30. 715, 17.30.1001, )
17.30.1006 and 17.30. 1007, )
pertaining to surface water )

)

qual ity
TO Al Concerned Persons

1. On Cctober 11, 2001, the Board of Environnental
Review published a notice of the proposed adoption and
anmendnent of the above-stated rules at page 1920, 2001 Mntana
Adm ni strative Register, issue nunber 19.

2. The Board has anended ARM 17.30.502, 17.30.602,
17.30.607 through 17.30.611, 17.30.621, 17.30.622, 17.30.635,
17. 30. 641, 17. 30. 645, 17. 30. 646, 17.30. 702, 17.30. 715,
17.30.1001, 17.30.1006 and 17.30.1007 exactly as proposed.
The Board adopted new rule | (17.30.619) and anended ARM
17.30.623 through 17.30.629 as proposed, but wth the
foll ow ng changes nmade in response to Cooment No. 1 bel ow

New Rule | (17.30.619) | NCORPORATI ONS BY REFERENCE (1)
and (1)(a) rermain the sanme as proposed.

(b) the Water (Quality Standards Handbook, Second
Edi tion, {(US—EPA—Septenber—1993,—EPA-823-B-93-002) EPA-823-B-
94- 005a, August 1994 that sets forth procedures for
devel opnent of site-specific criteria,;

(c) through (2) remain the sane as proposed.

17.30. 623 B-1 CLASSI FI CATI ON STANDARDS (1) through
(2)(i) remain the sane as proposed.

(1) If site-specific criteria are devel oped using the
procedures given in the Witer Qality Standards Handbook,
Second Edition, (US—EPA—Septenber—1993) EPA-823-B-94-005a,
August 1994, and provided that other routes of exposure to
toxic paranmeters by aquatic life are addressed, the criteria
so devel oped shall be used as water quality standards for the
affected waters and as the basis for permt limts instead of
the applicable standards in departnment Circular WXB-7.

(k) remains the sanme as proposed.
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17. 30. 624 B-2 CLASSI FI CATION STANDARDS (1) through
(2)(i) remain the sane as proposed.

(1) If site-specific criteria are developed using the
procedures given in the Witer Qality Standards Handbook,
Second Edition, (US—EPA—Septenber—1993) EPA-823-B-94-005a,
August 1994, and provided that other routes of exposure to
toxic paraneters by aquatic life are addressed, the criteria
so devel oped shall be used as water quality standards for the
affected waters and as the basis for permt limts instead of
t he applicable standards in departnment Circular WXB-7.

(k) remains the sane as proposed.

17.30. 625 B-3 CLASSI FI CATI ON STANDARDS (1) through
(2)(i) remain the sane as proposed.

(1) If site-specific criteria are developed using the
procedures given in the Witer Qality Standards Handbook,
Second Edition, (US—EPA—Septenber—1993) EPA-823-B-94-005a,
August 1994, and provided that other routes of exposure to
toxic paraneters by aquatic life are addressed, the criteria
so devel oped shall be used as water quality standards for the
affected waters and as the basis for permt limts instead of
the applicable standards in departnment Circular WXB-7.

(k) remains the sane as proposed.

17.30. 626 C-1 CLASSIFI CATION STANDARDS (1) through
(2)(i) remain the sane as proposed.

(1) If site-specific criteria are developed using the
procedures given in the Witer Qality Standards Handbook,
Second Edition, (US—EPA—Septenber—1993) EPA-823-B-94-005a,
August 1994, and provided that other routes of exposure to
toxic paraneters by aquatic life are addressed, the criteria
so devel oped shall be used as water quality standards for the
affected waters and as the basis for permt limts instead of
t he applicable standards in departnment Circular WXB-7.

(k) remains the sane as proposed.

17. 30. 627 C-2 CLASSIFI CATION STANDARDS (1) through
(2)(i) remain the sane as proposed.

(1) If site-specific criteria are developed using the
procedures given in the Witer Qality Standards Handbook,
Second Edition, (US—EPA—Septenber—1993) EPA-823-B-94-005a,
August 1994, and provided that other routes of exposure to
toxic paraneters by aquatic life are addressed, the criteria
so devel oped shall be used as water quality standards for the
affected waters and as the basis for permt limts instead of
the applicable standards in departnment Circular WXB-7.

(k) remains the sane as proposed.

17.30.628 | CLASSI FI CATI ON STANDARDS (1) through (2)(i)
remai n the sane as proposed.
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(j) Beneficial uses are considered supported when the
concentrations of toxic, carcinogenic, or harnful paraneters
in these waters do not exceed the applicable standards
specified in departnent Crcular WQB-7 when stream fl ows equal
or exceed the flows specified in ARM 17.30.635(4) or
alternatively, for aquatic life when site-specific criteria
are devel oped using the procedures given in the Water Quality
St andards Handbook, Second Edition, {US—EPA—Septenber—1993)
EPA- 823- B- 94- 005a, Auqust 1994, and provi ded that other routes
of exposure to toxic paraneters by aquatic life are addressed.
The |imts so developed shall be used as water quality
standards for the affected waters and as the basis for permt
limts instead of the applicable standards in departnent
Circular WQB-7.

(k) remains the sane as proposed.

17.30. 629 G 3 CLASSI FI CATI ON STANDARDS (1) through
(2)(i) remain the sane as proposed.

(1) If site-specific criteria are developed using the
procedures given in the Witer Qality Standards Handbook,
Second Edition, (US—EPA—Septenber—1993) EPA-823-B-94-005a,
August 1994, and provided that other routes of exposure to
toxic paraneters by aquatic life are addressed, the criteria
so devel oped shall be used as water quality standards for the
affected waters and as the basis for permt limts instead of
the applicable standards specified in departnent Crcul ar WXB-
7.

(k) remains the sanme as proposed.

3. The follow ng cooments were received and appear with
the Board's responses:

COMVENT NO. 1. One comment was received from Nat hani el
J. Mullo, Chief of the Water Quality Unit, Region 8 of the
United States EPA, stating that references to the Wter
Quality Standards Handbook were incorrect and provided the
correct reference.

RESPONSE: The Board concurred and anmended the rules as
shown above to cite the correct edition of the Water Quality
St andar ds Handbook.

COMVENT NO.  2: Wth regard to the chronic standard for
hydrogen sulfide in WXB-7, there is a reference to footnote
"(10)". However, this footnote refers to TCDD and not
hydr ogen sul fide. Qoviously this is an error, and should be
corrected. Thanks for the opportunity to review these
st andar ds.

RESPONSE: The Board agrees that the footnote does not
apply to Hydrogen Sulfide and wll be renoved. No ot her
footnote i s needed.
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COWENT NO. 3: The proposed revision to G rcular W»B-7,
Montana Nuneric Water Quality Standards, is the principal

change proposed by the Board. EPA' s review of the current
version of WXB-7 (the Septenber, 1999 version) identified
errors in 62 of the nuneric standards. These were, for the

nost part, calculation errors, and the EPA Region 8 and the

Department of Environnental Quality (Department) staffs have

worked together in resolving this problem The proposed

revision to WB-7 will correct the cal culation errors.
RESPONSE:  Conment not ed.

COMVENT NO 3: The proposed revision to WXB-7 also
i ncl udes changes based on updated and/or new EPA criteria
reconmendat i ons. These are inportant changes, and they are
consistent with EPA s expectation that States revise criteria
values to be consistent with the nost recently published EPA
recommendations or State-derived, defensible alternatives.
There are, however, two exceptions where the proposed
revisions do not include criteria consistent wth EPA s
current recommendations. The exceptions are the human health
criterion for nmercury and the bacteriological criterion, E.
coli (see conment 4).

EPA recently published an updated nmercury criterion for
the protection of human health that is expressed as a fish
ti ssue concentration. This is a change from EPA s previous
mercury criterion, which was based on a water columm
concentration. The mercury criterion in WXB-7 is based on the
previously recomended water colum concentration. I n
cooments to the EPA Region 8, the Departnent staff has
expl ained that the Departnment is not ready to recommend that
t he Board adopt the new tissue-based mercury criterion because
EPA has yet to provide detailed inplenentation guidance. The
EPA Region 8 agrees that inplenentation guidance is needed and
that, for now, the 0.50 ug/l water colum-based human health
criterion in WXB-7 is acceptable. Once EPA has published
suitabl e inplenentation guidance, however, we w |l expect the
Board to revise WX®B-7, adopting the new tissue-based
criterion.

RESPONSE: The Board has considered the new EPA human
health criteria for nmethylmercury and has decided to delay
adoption of nmet hyl mer cury st andar ds unti | final EPA
i npl enentation guidance is avail able. The new water quality
criteria for methylnmercury is expressed as the concentration
in fish tissue residue, which nust then be translated to an
equi val ent concentration of total nmercury or nethylnercury in
the water colum. GQui dance for nmaking the necessary
conversions is not available at this time. Cuidance is also
needed for application of the new criteria to MPDES
permtting.

In addition, the Federal Register announcenent of the new
met hyl mercury criteria (Volume 66, Nunber 5, pp. 1344-1359)
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t he EPA acknow edges that "a fish tissue residue water quality
criterion is newto States and authorized Tribes and will pose
i npl enentation challenges for traditional water quality
st andards prograns.” The notice also indicates that states
may use a 5-year transition period during which guidance and
i npl enentation procedures will be devel oped.

COMVENT 4: EPA expects States to adopt EPA s recomrended
bacteriological criteria, based on E. coli, by no later than
2003. This includes adoption of geonetric nmean and single
sanple maxima criteria for all waters where recreational uses
have been desi gnat ed. In coments to the EPA Region 8, the
Department staff has explained that it is not prepared to nmake
the change from fecal coliforms to E. coli at this tine.
Since EPA has given States until 2003 to make this change, a
change to E. coli is not required during this current revision
to WB-7. However, the Board should be aware that EPA intends
to initiate federal pronulgation of the bacteriologica
criteria in 2003 where needed changes have not been made, and
therefore, a revision to WB-7 will be needed prior to that
deadl i ne.

RESPONSE: During this triennial standards review the
Board and departnent did not propose to nmake the change from
the present standards based on fecal <colifornms to either
E.coli and/or enterococci because additional data is required.
Wrk by the departnment is in progress to collect and anal yze
the necessary data to develop the appropriate standard(s).
The departnent expects that it wll take one to two years to
acconplish this.

COWENT NO. 5: The hardness footnote in WXB-7, footnote
12, needs to be revised. Currently, footnote 12 appropriately
indicates that certain aquatic life criteria for netals are

expressed as a function of total hardness. The footnote
further explains that the hardness values wused in the
calculation of the netals criteria will be [imted to a range
of 25 nmg/l - 400 ng/l hardness. This hardness range

limtation is consistent with EPA s previous recomrendation
for nmetals criteria inplenentation (and, this is the approach
promul gated by EPA in the National Toxics Rule). Now,
however, EPA recommends a hardness range of 0 — 400 ng/l in
i npl enenting the nmetals criteria. That is, EPA now reconmends
there be no lower “cap” to the hardness range. This revised
recommendation is based on technical information provided by

EPA's Ofice of Research and Devel opnent indicating that, in
waters with a hardness below 25 ng/l, “capping” the hardness
at 25 ng/l may result in under protection of aquatic life
uses. Accordi ngly, EPA has anended its previ ous

recommendation, and footnote 12 should also be revised to
reflect the new approach to inplenenting hardness-based
aquatic |life criteria for netals. This is the approach EPA
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applied in its recent pronulgation of standards for the State
of California.

RESPONSE: The Board has considered the conmment and
concluded that it is beyond the scope of rul emaking. Renoving
the present |ower bound of 25 ng/l as CaCO3 hardness for
calculating the surface water acute and chronic aquatic life
standard for certain netals would be making the standard nore

stringent. Because the recommended change was not publicly
noticed potenti al effected parities have not had an
opportunity to have their comrents heard. The Board wll

consider this comment during its next triennial review of the
surface water quality standards.

COMMVENT NO.  6: The proposed revisions wll update the
reference to EPA's Water Quality Standards Handbook. This is
a useful revision in that the Handbook contains inportant
program information, and its appendices include a nunber of
key procedural docunent s. Unfortunately, the proposed
reference is incorrect (this is an understandable error since
EPA published two second editions with different dates). The
reference should read: Water Quality Standards Handbook,
Second Edition, EPA-823-B-94-005a, August 1994.

RESPONSE: The citation to EPA's Water Quality Standards
Handbook wi |l be corrected as suggested.

COMVENT NO. 7: The proposed revisions to the water
qual ity standards include a nunber of general changes, such as
anended cl assification | anguage and segnent boundary
clarifications. These revisions wll inprove the water
qual ity standards and are, accordingly, useful and acceptable.

RESPONSE: Conment not ed.

COMVENT NO. 8. At the Board neeting to begin rul emaking
a Board nenber recommended changing the paraneter category
term"toxin" to "toxic."

RESPONSE: The departnent agrees and wll replace the
term"toxin" with "toxic" in the WQB-7 paraneter category.

COMVENT NO. 9: The EPA drinking water standard for Beta
emtters no |longer reconmends wusing the effective dose
equi val ent (EDE) analysis nethod, therefore, the reference to
EDE in WQB-7 should be renpbved to be consistent with present
drinki ng wat er standards.

RESPONSE: The reference to EDE in WXB-7 (Beta emtters
standard) will be renoved because the EPA no | onger recommends
the effective dose equivalent (EDE) analysis nethod for Beta
emtters.

BOARD OF ENVI RONMENTAL REVI EW
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By:

JOSEPH W RUSSELL, MP.H.,
Chai r man

Revi ewed by:

JAMES MADDEN, Rul e Revi ewer

Certified to the Secretary of State , 2001.
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